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(ii) November 5, 1990, that the surety
of the mining operator became insol-
vent during such period and that, as of
November 5, 1990, funds immediately
available from proceedings relating to
such insolvency or from any financial
guarantee or other source are not suffi-
cient to provide for adequate reclama-
tion or abatement at the site; and

(3) The site qualifies as a priority 1 or
2 site pursuant to section 403(a)(1) and
(2) of the Act. Priority will be given to
those sites that are in the immediate
vicinity of a residential area or that
have an adverse economic impact upon
a community.

(e) An uncertified State or Indian
tribe may expend funds made available
under paragraphs 402(g)(1) and (b) of
SMCRA and prior balance replacement
funds under section 411(h)(1) of SMCRA
for the reclamation and abatement of
any site eligible under paragraph (d) of
this section, if the State or Indian
tribe, with the concurrence of the Sec-
retary, makes the findings required in
paragraph (d) of this section and the
State or Indian tribe determines that
the reclamation priority of the site is
the same or more urgent than the rec-
lamation priority for the lands and
water eligible under paragraphs (a), (b),
or (c) of this section that qualify as a
Priority 1 or 2 site under section 403(a)
of SMCRA.

(f) With respect to lands eligible
under paragraph (d) or (e) of this sec-
tion, moneys available from sources
outside the Fund or that are ulti-
mately recovered from responsible par-
ties must either be used to offset the
cost of the reclamation or transferred
to the Fund if not required for further
reclamation activities at the permitted
site.

(g) If reclamation of a site covered by
an interim or permanent program per-
mit is carried out under the Abandoned
Mine Land Program, the permittee of
the site shall reimburse the Abandoned
Mine Land Fund for the cost of rec-
lamation that is in excess of any bond
forfeited to ensure reclamation. Nei-
ther the Secretary nor a State or In-
dian tribe performing reclamation
under paragraph (d) or (e) of this sec-
tion shall be held liable for any viola-
tions of any performance standards or
reclamation requirements specified in

30 CFR Ch. VII (7-1-16 Edition)

Title V of the Act nor shall a reclama-
tion activity undertaken on such lands
or waters be held to any standards set
forth in Title V of the Act.

(h) Surface coal mining operations on
lands eligible for remining pursuant to
section 404 of the Act shall not affect
the eligibility of such lands for rec-
lamation activities after the release of
the bonds or deposits posted by any
such operation as provided by §800.40 of
this chapter. If the bond or deposit for
a surface coal mining operation on
lands eligible for remining is forfeited,
funds available under this title may be
used if the amount of such bond or de-
posit is not sufficient to provide for
adequate reclamation or abatement,
except that if conditions warrant the
Secretary shall immediately exercise
his/her authority under section 410 of
the Act.

[47 FR 28596, June 30, 1982, as amended at 59
FR 28171, May 31, 1994; 73 FR 67639, Nov. 14,
2008]

§874.13 Reclamation objectives and
priorities.

(a) When you conduct reclamation
projects under this part you may fol-
low OSM’s ‘“‘Final Guidelines for Rec-
lamation Programs and Projects’ (66
FR 31250, June 11, 2001) and the expend-
itures must reflect the following prior-
ities in the order stated:

(1) Priority 1: The protection of public
health, safety, and property from ex-
treme danger of adverse effects of coal
mining practices, including the res-
toration of land and water resources
and the environment that:

(i) Have been degraded by the adverse
effects of coal mining practices; and

(ii) Are adjacent to a site that has
been or will be addressed to protect the
public health, safety, and property
from extreme danger of adverse effects
of coal mining practices.

(2) Priority 2: The protection of public
health and safety from adverse effects
of coal mining practices, including the
restoration of land and water resources
and the environment that:

(i) Have been degraded by the adverse
effects of coal mining practices; and

(i) Are adjacent to a site that has
been or will be addressed to protect the
public health and safety from adverse
effects of coal mining practices.
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(3) Priority 3: The restoration of land
and water resources and the environ-
ment previously degraded by adverse
effects of coal mining practices, includ-
ing measures for the conservation and
development of soil, water (excluding
channelization), woodland, fish and
wildlife, recreation resources, and agri-
cultural productivity. Priority 3 land
and water resources that are geo-
graphically contiguous with existing or
remediated Priority 1 or 2 problems
will be considered adjacent under para-
graphs (a)(1)(ii) or (a)(2)(ii) of this sec-
tion.

(b) This paragraph applies to State or
Tribal share funds available under
§§872.14 and 872.17 of this chapter and
historic coal funds available under
§872.21 of this chapter. You may expend
these funds to reclaim Priority 3 lands
and waters, if either of the following
conditions applies:

(1) You have completed all of the Pri-
ority 1 and Priority 2 reclamation in
the jurisdiction of your State or Indian
tribe; or

(2) The expenditure for Priority 3 rec-
lamation is made in conjunction with
the expenditure of funds for Priority 1
or Priority 2 reclamation projects in-
cluding past, current, and future Pri-
ority 1 or Priority 2 reclamation
projects. Expenditures under this para-
graph must either:

(i) Facilitate the Priority 1 or Pri-
ority 2 reclamation; or

(ii) Provide reasonable savings to-
wards the objective of reclaiming all
Priority 3 land and water problems
within the jurisdiction of your State or
Indian tribe.

[73 FR 67639, Nov. 14, 2008]

§874.14 Water supply restoration.

(a) Any State or Indian tribe that has
not certified completion of all coal-re-
lated reclamation under section 411(a)
of SMCRA may expend funds under
§§872.16, 872.19, 872.23, and 872.31 of this
chapter for water supply restoration
projects. For purposes of this section,
“water supply restoration projects”
are those that protect, repair, replace,
construct, or enhance facilities related
to water supplies, including water dis-
tribution facilities and treatment
plants that have been adversely af-
fected by coal mining practices. For

§874.15

funds awarded before December 20, 2006,
any uncertified State or Indian tribe
may expend up to 30 percent of the
funds distributed to it for water supply
restoration projects.

(b) If the adverse effect on water sup-
plies referred to in this section oc-
curred both prior to and after August 3,
1977, the project shall remain eligible,
notwithstanding the criteria specified
in 30 CFR 874.12(b), if the State or In-
dian tribe finds in writing, as part of
its eligibility opinion, that such ad-
verse affects are due predominately to
effects of mining processes undertaken
and abandoned prior to August 3, 1977.

(c) If the adverse effect on water sup-
plies referred to in this section oc-
curred both prior to and after the dates
(and under the criteria) set forth under
section 402(g)(4)(B) of the Act, the
project shall remain eligible, notwith-
standing the criteria specified in 30
CFR 874.12(b), if the State or Indian
tribe finds in writing, as part of its eli-
gibility opinion, that such adverse ef-
fects are due predominately to the ef-
fects of mining processes undertaken
and abandoned prior to those dates.

(d) Enhancement of facilities or utili-
ties under this section shall include up-
grading necessary to meet any local,
State, or Federal public health or safe-
ty requirement. Enhancement shall not
include, however, any service area ex-
pansion of a utility or facility not nec-
essary to address a specific abandoned
mine land problem.

[59 FR 28171, May 31, 1994, as amended at 73
FR 67639, Nov. 14, 2008]

§874.15 Limited liability.

No State or Indian tribe shall be lia-
ble under any provision of Federal law
for any costs or damages as a result of
action taken or omitted in the course
of carrying out an approved State or
Indian tribe abandoned mine reclama-
tion plan. This section shall not pre-
clude liability for costs or damages as
a result of gross negligence or inten-
tional misconduct by the State or In-
dian tribe. For purposes of this section,
reckless, willful, or wanton misconduct
shall constitute gross negligence or in-
tentional misconduct.

[59 FR 28172, May 31, 1994]
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